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Takeaways
Tiéu diém

(1)  Retroactive threat: The Ministry of Industry and Trade (MOIT) has asked EVN
to review 173 wind/solar projects (= USD 13 billion) that reached COD in 2017-
2021 but lacked a construction completion acceptance; the tariff could be shifted
from the FIT to a lower price.
Nguy co héi t6: B6 Céng Thuong dé xuéat EVN ra soat 173 dw &n dién gié/mat
troi (khoang 13 ty USD) COD giai doan 2017-2021 nhwng chuwa c6 bién ban
nghiém thu hoan thanh xay dung, cé thé chuyén tir gia FIT sang gia thap hon.

(2) Economic damage: If applied, project revenue would drop 25-50%, threatening
to wipe out nearly all equity and push many projects to the brink of default.
Thiét hai kinh té: Néu héi té, doanh thu méi dw &n gidm 25-50%, de doa x0& sb
géan nhw toan bd von chi sé hitu va day nhiéu dw an téi bo viure vé no.

(3) Legal conflict: The proposal breaches the non-retroactivity principle in the 2015
Law on Legal Normative Documents and the 2020 Investment Law, violates PPA
commitments, and may amount to “indirect expropriation” under BITs and FTAs.
Xung dét phap ly: Pé xuat hoi t6 mau thudn nguyén téc bat hoi to cda Luét Ban
hanh VBQPPL 2015 va Luét Péu tw 2020, vi pham cam két trong PPA va c6 thé
bi coi la “twéc doat gian tiép” theo céc BIT va FTAs.

(4) Dispute risk: Domestic developers could sue EVN for contractual breach; foreign
investors could file ISDS claims, echoing the Spain, Czech Republic and Italy.
Rdi ro tranh chap: Doanh nghiép trong nwéc cé co sé kién EVN vi vi pham hop
dbng; nha déau tw nuéc ngoai cé thé khéi kién ISDS, tuong tw loat vu kién Tay
Ban Nha, Séc va Y.

(5)  Five tariff scenarios: Maintain FIT; cut FIT from 2025; fully retroact; keep a
provisional price until 2026 then auction; switch to voluntary DPPA. Full
retroaction poses the highest legal risk.

Nam kich ban gia: Gitr nguyén FIT; cét FIT ttr 2025; hbi té toan phén; gil gia
tam t&i 2026 rdi ddu thau; chuyén sang DPPA. Hai té toan phan Ia kich ban rdi
ro phép ly cao nhét.




FIT prices for operational wind and solar
projects are now at risk of retroactive cuts,
threatening project finances and the legal
framework binding EVN, the State and
investors. This article summarises the current
hot issues in Viet Nam’s renewable-power
market and outlines five possible price-
adjustment scenarios, from keeping the
pledged FIT to a full tariff claw-back, to give a
panoramic view of today’s market landscape.
Gia FIT cho cac dw an dién gié va mat troi da
van hanh thuong mai dang ding trudc nguy
co bi diéu chinh héi t6, de doa cén bang tai
chinh va khung cam két phap ly gitta EVN,
Nha nuéc va nha dau tw. Bai viét khéi quét
nhiing van dé néng cda thj truong dién tai tao
hién nay, déng thoi trinh bay ndm kich bén
diéu chinh gia, ttr gitk nguyén mirc FIT da cam
két dén céat giam toan phén, nham cung cép
mot géc nhin téng quan vé thj truong dién téi
tao tai Viét Nam hién nay.

1. Background to the
Retroactive FIT Cuts
Béi canh diéu chinh héi té gia FIT

Proposed

(a) Market context: During the 2017-2021
renewable-energy boom, the
Government introduced FIT
mechanisms for solar and wind power to
attract investment (under Decisions
11/2017/QD-TTg and 13/2020/QD-TTg
for solar; Decisions 37/2011/QD-TTg
and 39/2018/QD-TTg for  wind).
Propelled by a 20-year fixed FIT, Viet

Nam swiftly became Southeast Asia’s
renewable-capacity leader. Yet the
breakneck expansion is overloading the
grid and eroding EVN’s finances,
prompting the Ministry of Industry and
Trade, EVN itself, and the National
Assembly’s Economic Committee to call
for a comprehensive review of the FIT
regime. Czech

Béi céanh thi trweong: Trong giai doan
buing né néng luong tai tao 2017-2021,
Chinh phu ban hanh céc co ché gia FIT
cho dién mat troi va dién gio nham thu
hat dédu tw (theo Quyét dinh
11/2017/QP-TTg, 13/2020/QP-TTg vé
dién maét troi; Quyét dinh 37/2011/QP-
TTg, 39/2018/QD-TTg vé dién gi6). Nho
khung gié FIT c6 dinh trong 20 ndm, Viét
Nam nhanh chéng ddn dadu Péng Nam
A vé céng suét dién téi tao. Tuy nhién,
da tang trurong néng dang gay qua tai
Iwéi dién va bao mon tai chinh ctia EVN,
khién Bo Céng Thuong, EVN va Uy ban
Kinh té Quéc héi cung kéu goi ra soét lai
co ché FIT.

Acceptance-certificate issue and
“suspended” projects: Roughly 173
solar- and wind-power projects or sub-
projects (the Government Inspectorate
estimates their combined investment at
about USD 13 billion) reached
commercial operation (COD before or
during 2021) without possessing a
construction completion acceptance

(c)

at COD. Government Inspectorate
Conclusion 1027/KL-TTCP (28 April
2023) noted that these projects
continued to enjoy the preferential FIT
despite the missing acceptance, thereby
causing losses to EVN, the state off-
taker. The Ministry of Industry and
Trade has asked EVN to review these
projects, reassess their FIT eligibility,
and recover or adjust tariffs for those
that do not qualify, converting them to a
lower purchase price.

Van dé van ban chap thuan nghiém
thu va dw an “bi treo”: Hién nay co
khodng 173 dw an/phén dw an dién mét
troi, dién gié (theo két luén Thanh tra
Chinh phu, téng vén dau tw cac duw an bi
anh huong khoang 13 ty USD) da van
hanh thwong mai (COD trudc hodc
trong 2021) nhung chwa cé van ban
chap thuan nghiém thu hoan thanh
xay duwng tai thoi diém COD. Theo két
ludn Thanh tra Chinh pha 1027/KL-
TTCP (28/04/2023), cac dw &n nay van
dwoc hwong gia FIT wu dai du chuwa
hoan thanh nghiém thu xay dwng, gay
thiét hai cho EVN (don vi mua dién nha
nwéc). B6 Céng Thuong da dé xuét
EVN ra soét, xac dinh lai diéu kién
hwéng FIT va thu héi/diéu chinh gia
v6i céc dw &n khéng du diéu kién,
chuyén sang gia mua dién thap hon.

Retroactive FIT risk: The above
proposal is, in substance, retroactive,



applying a newly introduced
requirement (an acceptance certificate)
to invalidate previously recognised COD
dates and to revoke the FIT enjoyed by
these projects. If implemented, more
than 100 projects would lose their
preferential tariff. Revenue would fall by
25-50% (once stripped of the FIT, the
electricity price would decline by roughly
25%, to around 5 US cent’/kWh; in
addition, EVN intends to claw back past
over-payments, cutting total project
lifetime revenue by up to 50% compared
with the original FIT scenario). This
would threaten to wipe out nearly all
project equity (= USD 13 billion) and
push many developers to the brink of
default. Domestic and foreign investors
have jointly petitioned the authorities to
keep the FIT unchanged, warning that
retroactivity would erode investor
confidence, destabilise the investment
climate and trigger protracted legal
disputes.

Nguy co héi té gia FIT: Dé xuét trén
thuc chét Ia héi té — 4p dung héi ciru quy
dinh mé&i (yéu céu van ban nghiém thu)
dé phi nhan ngay COD da céng nhan
va thu héi mirc gia FIT cla céac dw an
nay. Néu thuc thi, >100 dw &n sé mét gia
mua wu dai. Doanh thu giam 25-50%
(gia dién néu khéng con wu dai FIT sé
gidam khoang 25% so vdi hién tai, con
khoang 5 US cent/kWh; Ngoai ra, EVN
dw kién truy thu khodn chénh léch da

trd, lam téng doanh thu tron doi dw an
sut giam téi 50% so v&i phuwong an gidr
nguyén FIT), de doa xbéa sé gan 100%
vén chi sé hitu (~13 ty USD) cua duw &n,
va day nhiéu doanh nghiép dén bo vuc
v& no. Céc nha dau tw trong va ngoai
nuéc da dong loat k/en nghi gitr nguyén
gia FIT, canh bao réng héi tb sé 98y maét
niém tin, bat 6n méi truong dau tw va
nguy co tranh chap phép ly kéo dai.

2. Legal grounds for investors to
oppose retroactive FIT cuts
Co sé phap ly dé nha dau tw phan
daéi viée hoi té gia FIT

Investors have several solid legal arguments
to oppose the retroactive adjustment,
including:

Céc nha dau tw cé nhiéu luan ctr phap ly
vitng chéc dé bac bé viéc diéu chinh héi té,
bao gém:

(@) Non-retroactivity under Vietnamese
law: Article 152 of the 2015 Law on the
Promulgation of Legal Normative
Documents and Article 13 of the 2020
Investment Law both enshrine the
principle that new rules may not be
applied retroactively to the detriment of
investors or enterprises. When these
projects were granted COD status and
signed their PPAs, no regulation
required a construction-completion
acceptance certificate as a precondition

for enjoying the FIT. That requirement
arose only later, in Circular 10/2023/TT-
BCT, effective 9 June 2023. Applying
this new condition to projects whose
COD predates the regulation violates
the statutory ban on retroactivity.
Interpreting the law to introduce an
additional condition and then using it
retrospectively to strip FIT entitlements
amounts to issuing a retroactive
normative rule adverse to investors,
contrary to current Vietnamese law.
Nguyén tic bat héi té trong phdp luét
Viét Nam: Diéu 152 Luat Ban hanh van
ban quy pham phép luat 2015 va Piéu
13 Luét Pau tw 2020 thé hién ré nguyén
tdc khéng ap dung héi té quy dinh méi
theo hudéng bét loi cho nha dau
tw/doanh nghiép. Tai thoi diém céac dw
an nay duoc céng nhan COD va ky hop
dbng ban dién, khéng hé cé quy dinh
yéu cau phai c6 vdn ban chép thuéan
nghiém thu cbng ftrinh thi mdi dwgc
huéng gié FIT. Yéu céu dé chi xuét hién
sau nay (Théng tw 10/2023/TT-BCT
hiéu luc tor 09/6/2023). Do do, ap dung
diéu kién méi cho céc dw an da COD
trivoe khi quy dinh ban hanh la trai véi
nguyén tac bat hoi t6 cia Luat Dau tu.
Viéc dién gidi phap luat theo huong bé
sung diéu kién ma&i réi héi ciru dé tude
quyén hwdng gia FIT la mét hinh thire
ban hanh quy pham héi t6 bét loi cho
nha dau tw, vi pham phép luat hién
hanh.



(b)

Regulations and power-purchase
agreements (PPAs): Most projects had
already executed PPAs with EVN using
the Ministry of Industry and Trade’s
standard template. Under those
contracts, and under the legal decisions
that established the FIT, the sole tariff
conditions were (i) achieving COD
before the relevant deadline (e.g., 30
June 2019 for FIT 1; 31 December 2020
for FIT 2) and (ii) meeting certain
technical requirements such as
commissioning tests, an electricity-
operation licence, and meter sealing.
Nowhere was construction
completion acceptance required for
COD recognition or entitlement to the
FIT. Even Decision 39/2018/QD-TTg
(which  amended the wind-power
regime) contains no such acceptance
prerequisite. Consequently, investors
contend that EVN'’s unilateral proposal
to “amend the contract” by retroactively
shifting the COD to a post-acceptance
date, and thus applying a lower tariff,
breaches both the PPA and
prevailing law. This amounts to a
contractual default: the buyer (EVN)
refuses to pay the agreed tariff without a
clear legal basis, relying solely on an
inspectorate finding. Under the Civil
Code and the Enterprise Law,
commercial  contracts must be
honoured.

Quy dinh va hop déng mua bdn dién
(PPA): Hau hét cac dv an déu da ky
PPA v&i EVN theo méu do BO Cdng
Thuong ban hanh. Trong hop déng va
quyét dinh phap ly vé gia FIT, diéu kién
hwéng FIT chi yéu cdu COD truwéc
théi han chot (vi du: trude 30/6/2019
voi FIT1; 31/12/2020 véi FIT2) cung cac
diéu kién ky thuat nhw ther nghiém van
hanh, gidy phép dién luc, chét chi sb
céng to. Khéng cé diéu khoan nao
quy dinh phai hoan thanh nghiém thu
xdy dwng moi dugc céng nhan COD
hay huéng gia FIT. Thdm chi Quyét dinh
39/2018/QP-TTg (stra dbi co ché dién
gié) cing tuong tw, khéng yéu céu
nghiém thu hoan thanh méi duwoc hudng
gia. Vi véy, theo nha dau tw, viéc EVN
don phuong dé nghj “stra hop déng”, hoi
t6 ngay COD vé sau khi c6 vdn bén
nghiém thu dé ép gia thadp hon la trdi
v&i théa thuan trong PPA va quy dinh
phdp luat hién hanh. Piéu nay céu
thanh vi pham hop déng: bén mua
(EVN) tr chéi thanh toén dung gia da
cam két, khéng c6 cén ctr phap ly ré
rang (chi dwa trén két luan thanh tra).
Theo BO luat Dan sw va Luat Doanh
nghiép, hop dbng thuong mai phéi duoc
tén trong.

Investment protection under
international treaties (BITs, FTAs):
Roughly one-third of the affected
projects involve foreign capital from

countries that have signed bilateral
investment treaties (BITs) with Viet Nam
(France, Spain, the United Kingdom,
Switzerland, Singapore, China, ...). Viet
Nam is also a party to new-generation
trade agreements (CPTPP, EVFTA)
whose investment chapters contain
investor-protection commitments.
These instruments generally oblige Viet
Nam to accord foreign investors fair and
equitable treatment (FET), respect their
legitimate expectations at the time of
investment, and refrain from unlawful
expropriation or measures tantamount
to expropriation. A retroactive reduction
of the tariff after project completion
could be deemed a breach of the FET
standard, because it undermines
investors’ reasonable expectation of the
originally promised FIT, and may be
characterised as an “‘indirect
expropriation” of the project’s
economic value, contrary to the
expropriation clauses in many BITs.
Foreign investors may invoke these
treaty protections to challenge any
retroactive measure and, if the dispute
is not satisfactorily resolved, bring
claims against Viet Nam through
investor—state  dispute  settlement
(ISDS).

Béo hé dau tw theo diéu wéc quéc té
(BITs, FTA): Khodng 1/3 sb dw &n bj
anh huéng cé vén déu tw nuéc ngoai, tir
céc quoc gia da ky Hiép dinh bdo hé dau



tw (BIT) voi Viét Nam (Phap, Tay Ban
Nha, Anh, Thuy Si, Singapore, Trung
Quéc, ...). Ngoai ra, Viét Nam la thanh
vién cac hiép dinh thuvong mai thé hé
méi (CPTPP, EVFTA) véi chuong dau
tw chira cam két bdo vé nha dau tw. Cac
hiép dinh nay thwong rang budc Viét
Nam phai dbi xtr céng bang va théa
dang (FET) v&i nha dau tuw, tén trong ky
vong hop phap ma nha dau tw da cé khi
quyét dinh déu tw, va khéng tudc
doat/tich thu gié tri dau tw trai luat. Viéc
héi té dé giam gia mua dién sau khi dw
an da hoan thanh cé thé bj coi la vi pham
nghia vu dbi xir cong bang, théa dang —
do pha vé ky vong hop ly vé khung gié
wu dai ban dau. Béng thoi, hanh vi nay
cé thé bj lap luan la mot hinh thire “twére
doat gidn tiép” loi ich kinh té tcr du én,
vi pham diéu khodn cam trung thu hodc
twong tw trung thu trong cac BIT. Nha
dau tw nuéc ngoai ¢b quyén vién dan
céc cam két nay dé phan dbi quyét dinh
héi tb va khéi kién ra trong tai quéc té
theo co ché ISDS (Investor-State
Dispute Settlement) néu tranh chép
khéng duorc gidi quyét théa dang

Legal risks for Viet Nam if it
retroactively adjusts FITs

Riui ro phap Iy cho Viét Nam néu
thwce hién hoi té gia FIT

Unilaterally cutting the tariff after the fact
would breach the State’s commitments to

investors and expose both the Government
and the State-owned buyer (EVN) to a range
of serious legal risks:

Viéc don phuwong diéu chinh héi té giéd mua
dién khéng chi vi pham cac cam két doi véi
nha dau tw, ma con tiém &n nhiéu rdi ro phéap
ly nghiém trong cho Chinh phd va doanh
nghiép nha nwoc lién quan (EVN):

(a)

Contract disputes and domestic
claims: Project owners, including
Vietnamese developers, could file
claims against EVN in domestic courts
for breach of the PPA. Given the clear
evidence (late or insufficient payments
at the contractual tariff), EVN would face
a high likelihood of being ordered to pay
arrears, default interest and damages.
Even if the Government issues an
administrative decision to revoke the
FIT, that decision could itself be
challenged in the administrative courts
for illegality (retroactivity), raising the
prospect of the State losing litigation “on
home turf” and damaging its legal
credibility.

Tranh chap hop dong va khiéu kién
trong nwéc: Cac chu dau tw (ké ca
doanh nghiép trong nuéc) cé thé khdi
kién EVN tai toa &n Viét Nam vé hanh vi
vi pham hop déng PPA. V&i chirng cr ré
rang (EVN cham/thanh toan khéng du
theo gié hop déng), khd ndng EVN bj
buéc trd no, 1ai chadm tr va boi thuong
thiét hai cho nha dau tw 1a rat I6n. Ngay

(b)

ca khi Chinh phu ban hanh van ban
hanh chinh dé rut lai gia FIT, van ban dé
c6 thé bj khiéu kién tai Toa an hanh
chinh vi trai luét (do bat héi t6). Hau qua
la Nha nuwdéce co nguy co thua kién ngay
trén “san nha”, anh hudng uy tin phap
ly.

International arbitration and
compensation liability: Foreign
investors have already warned that they
may refer disputes to international
arbitration if their rights are impaired.
Global  experience  shows  that
retroactive withdrawal of incentives
often triggers a wave of treaty-based
claims. Viet Nam could face multiple
parallel cases before tribunals such as
ICSID (International Centre  for
Settlement of Investment Disputes) or
the PCA (Permanent Court of
Arbitration), each seeking hundreds of
millions of US dollars in damages.
Should investors prevail on fair-and-
equitable-treatment or indirect-
expropriation grounds, the State could
be liable for vast compensation
(including lost revenue for the project’s
remaining years, interest, and legal
costs). Such awards can be enforced
against Viet Nam’s assets abroad,
directly impacting the budget and public
property.

Khiéu kién quéc té va trach nhiém boi
thwong: Céc nha déu tw nwéce ngoai da



(c)

cénh béo vé kha ndng duwa tranh chép
ra trong tai quéc té néu quyén loi bj
xdm pham. Kinh nghiém quéc té cho
théy, viéc hoi té wu dai dau tw thuong
dan dén lan séng khdi kién tap thé dudi
hinh thdre trong tai hiép wéc. Viét Nam
c6 thé phai déi méat nhiéu don kién song
song tai cac dién dan nhw ICSID
(International Centre for Settlement of
Investment Disputes) hodc PCA
(Permanent Court of Arbitration), voi
yéu céu bdi thuong hang trdm triéu d6
la My méi vu. Néu céc nha déu tw thang
kién dwa trén vi pham FET hodac trung
thu gian tiép, Chinh phi sé phai boi
thwong thiét hai rat Iom (bao gém mét
doanh thu nhirng n@m con lai cta dw an,
I&i suét, chi phi phap ly). Cac phéan quyét
cé thé duoc thi hanh trén tai san cua
Viét Nam & nwéc ngoai, gay thiét hai
ngén sach va tai san céng.

Legal precedent and national
reputation: A retroactive measure
would set a negative precedent
domestically and internationally,
signalling that Viet Nam is willing to
change the “rules of the game” mid-
stream to the detriment of businesses,
contrary to the principle of pacta sunt

servanda (Agreements must be
honored). This erodes investor
confidence in the stabilty and

predictability of Viet Nam’s policy
framework. International precedent

(e.g., Spain) shows that retroactive
policy shifts sharply raise perceived
policy and legal risks, inflating the
country’s cost of capital. Should Viet
Nam follow this “path,” its credit rating
and investment appeal could
deteriorate, prompting investors to
demand higher returns or exit long-term
infrastructure projects.

Tién 1é phap ly va uy tin quoc gia: Mot
quyet dinh héi t6 sé tao tién 1é phap ly
xau trong nuoc l&n quéc té. N6 cho théy
Viét Nam sén sang thay déi luat choi
giita chimng theo hudng bét loi cho
doanh nghiép, vi pham nguyén tac
pacta sunt servanda (cac thoa thuan
phai dwoc tuén tha). Piéu nay lam suy
yéu niém tin cta gi6i dau tw vao tinh én
dinh, dw doan dworc ctia chinh sach Viét
Nam. Thuec tién quéc té (Tay Ban Nha)
cling cho thdy chinh sach hoi té lam
tang manh mdc d6 rdi ro chinh sach,
méi triong phap ly va chi phi von quoc
gia. Tuong tw, neu Viét Nam di vao “vét
xe dé” nay, xep hang tin nhiém va dé
hép dan déu tw cé thé xau di, nha dau
twr sé doi hdi lai suat cao hon hodc rut lui
khai cac dw an ha tang dai han.

Impact on strategic objectives:
Heightened legal risk translates into
higher opportunity costs for the
economy. Viet Nam urgently needs
high-quality FDI and international capital
to finance infrastructure upgrades, the

green transition and its Net-Zero-by-
2050 goal. A policy environment
perceived as unstable and legally risky
will deter strategic investors from
making long-term commitments. Any
short-term “savings” on EVN’s power-
purchase bill would be dwarfed by the
reputational damage and loss of trust,
undermining Viet Nam’s capacity to
mobilise capital across the energy
sector, and beyond, in the years ahead.
Téc déng dén muc tiéu chién lworc:
Rdi ro phap ly gia téang ciing dong nghia
chi phi co héi cho nén kinh té tang theo.
Viét Nam dang rét cén thu hat dong vén
FDI chét lvong cao va vén quéc té cho
phét trién co sé ha tang, chuyén dbi
xanh, muc tiéu Net Zero 2050. Mét moi
triong chinh séch thiéu én dinh, tién té
rdi ro phap ly cao sé can tré muc tiéu
phét trién bén viing, khi ma céc nha dau
tw chién luoc e ngai cam két dai han. Loi
ich ngadn han tcr viéc “tiét kiém” tién mua
dién cho EVN sé rat nhé so véi thiét hai
uy tin va niém tin, lam suy gidm kha
ndng huy déng vén cho toan nganh
nang lwong cing nhw cac nganh khac
trong tuong lai.

International precedents on the
consequences of retroactive
energy-policy changes

Tién lé quéc té vé hdu quad ciua hoi té
chinh sach nang lwong



Many countries have faced similar situations

when

retroactively curtailing renewable-

energy incentives, with costly lessons. The
most notable cases include:

Nhiéu quéc gia da trai qua tinh hubng tuong
tw khi diéu chinh héi té céc wu dai ndng luong
téi tao, v&i nhiing bai hoc dat gia. Cac vu viéc
tiéu biu gbém:

(a)

Spain: A textbook example of the fallout
from retroactive policy. Between 2012
and 2013, Spain cut, then effectively
abolished, the fixed FIT scheme for
solar and wind power, replacing it with a
far less favourable pricing framework.
This move gravely violated Spain’s
investment-treaty obligations, especially
the “fair and equitable treatment”
(FET) standard, because it shattered
investors’ “legitimate expectations” of
a stable tariff regime. Spain
consequently faced more than 40
investor claims (mostly under the
Energy Charter Treaty, ECT). Many
awards have favoured investors,
ordering Spain to pay a cumulative total
running into billions of US dollars. For
example, in Eiser Infrastructure Ltd. v.
Spain (ICSID, 2017) Spain was found to
have breached the FET standard and
was ordered to pay roughly EUR 128
million. More than a decade later, cases
are still pending, and Spain’s investment
climate remains scarred by this policy
risk. A Fitch Ratings report highlighted

four negative impacts of Spain’s
retroactive measures: (i) heightened
uncertainty for existing projects, (ii)
greater risk of future legal disputes, (iii)
a weakened investment environment,
and (iv) elevated policy/legal risk, all of
which have made it harder to attract
capital into the power and infrastructure
sectors.

Tay Ban Nha: La vi du dién hinh vé hau
quad cla chinh séch héi té. Giai doan
2012-2013, Tay Ban Nha cat gidm, tién
t6i bai bé hoan toan co’ ché FIT cé
dinh cho dién mat tréi va dién gio, thay
bang khung gia m&i kém wu dai hon.
Dong thai nay vi pham nghiém trong cac
nguyén tic bdo hd dau tw trong hiép dinh
ma Tay Ban Nha da ky, déac biét la tiéu
chuén “déi x&r céng bang va théa
dang” khi n6 pha v& “ky vong hop
phdp” cta nha dau tw vé mot khung gia
6n dinh ban d4u. Hé qua la Tay Ban Nha
dbi mét hon 40 vu kién quéc té ttr nha
dau tw (chd yéu dudi Hiép wéc Niang
lwong (ECT)). Nhiéu phan quyét di
tuyén cé loi cho nha dau tw, budc Tay
Ban Nha béi thuong téng céng hang ty
dé la My. Vi du, vu Eiser Infrastructure
Ltd. v. Spain (ICSID, 2017) két ludn Tay
Ban Nha vi pham FET, phéi béi thuong
~128 triéu EUR. Pén nay (sau hon 10
nam), Ty Ban Nha van con céc vu kién
dang tiép dién va méi truong dau tw bj
&nh huéng ndng né bdi rii ro chinh sach
nay. Bao céo cua Fitch Ratings chi ra 4

(b)

tac dong tiéu curc ma chinh sach héi té
da gay ra cho Tay Ban Nha: (i) gia tang
sw bét dinh cho dw an hién hitu, (i) tdng
nguy co tranh chap phap ly vé sau, (iii)
suy gidm méi truong déu tw, va (iv) téng
rdi ro chinh sach/phap ly — téat cé khién
viéc thu hat d&u twe vao nganh dién va ha
tang tré nén khé khan hon.

Czech Republic: After aggressively
promoting solar power with generous
FITs, the Czech Republic abruptly
imposed a “solar levy” of about 26 per
cent and removed the price-cap
guarantee, sharply eroding investor
incentives. Many investors, particularly
from Germany, sued under the
Germany—Czech Republic BIT and the
ECT, arguing that the levy violated their
15-year payback expectation. Outcomes
have been mixed. In some cases, the
Czech Republic prevailed; arbitral
tribunals reasoned that investors
“should have anticipated” government
adjustments when PV costs fell sharply,
and that the measures were a
reasonable reaction to an emerging
“solar bubble.” For instance, in Antaris
GmbH & Gode v. Czech Republic (PCA
2018) the tribunal dismissed all investor
claims, holding that, even without a
stabilisation clause, investors could not
expect an absolutely immutable tariff in
a rapidly changing market. In Wirtgen v.
Czech Republic (PCA, 2017), the



tribunal’s majority ruled in favor of the
State, finding that investors could not
expect the tariff to remain absolutely
unchanged; however, arbitrator Gary
Born issued a 36-page dissent holding
that the retroactive tax breached the
investors’ 15-year payback guarantee.
The split award shows that even when a
State prevails, retroactive measures
remain legally contentious.

Céng hoa Séc: Séc ting trién khai
manh dién mat troi véi FIT hao phong,
réi bét ngor &p dung “solar levy” (thué
mat trovi ~26%) va bé tran gidm gia dién,
lam gidm dang ké wu dai cla nha dau tw.
Nhiéu nha dau tw (déc biét tir Durc) khéi
kién Séc vi pham BIT Pirc-Séc va ECT,
cho réng Séc pha v& ky vong loi nhudn
15 ndm. Két qua thurc té kha phurc tap:
mét sé vu Séc thang kién do héi dong
trong tai cho rdng nha dau tw “déng 18
phai luong truéc” viée chinh phu diéu
chinh khi chi phi PV giam manh, va cac
bién phap Séc dwa ra la phan &rng hop
ly trirdc nguy co “v& bong bong” nang
lvong maét troi. Chang han, vu Antaris
GmbH & Gbéde v. Czech Republic (PCA
2018) bac bo toan b yéu sach cua nha
dau tw, xac dinh rang du khéng cé diéu
khoén 6n dinh, nha déu tw cing khéng
thé ky vong c¢é dinh tuyét déi gia wu dai
trong bobi canh thj truong bién doéng.
Trong vu Wirtgen kién Céng hoa Séc
(PCA, 2017), da sé trong tai vién tuyén
Nha nuéc thang kién, cho rang nha dau

(c)

tw khéng thé ky vong tuyét dbi vao viéc
gitk nguyén biéu thué; tuy nhién, trong
tai vién Gary Born c6 ban phan déi dai
36 trang khang dinh séc thué héi t da vi
pham cam két hoan vén 15 ndm cla
nha déu tw. Phan quyét chia ré nay cho
thdy rang, ngay c& khi Nha nudc thang,
tinh hop phép cua bién phap hbi té van
gay tranh cai.

Italy: Italy initially offered a 20-year
fixed FIT under its Conto Energia
programme, underpinned by
government-backed contracts. In 2014,
however, it enacted “Spalma-Incentivi,”
cutting the remaining support by roughly
8 per cent and forcing operating projects
to “share the budget pain.” The move
triggered multiple ECT claims by EU
investors. Results have also been spilit.
In Blusun v. ltaly (ICSID, 2016) Italy
prevailed; the tribunal held that
investors could not demand immutable
policy terms so long as the regulatory
changes still ensured a “reasonable
return.” By contrast, Greentech Energy
v. ltaly (SCC, 2018) went against the
State: the tribunal ruled that slashing a
20-year FIT violated investors’
legitimate expectations, given that
Conto Energia had functioned as a
specific commitment to a fixed tariff to
attract capital. Italy was ordered to pay
about EUR 15 million, including costs.
Subsequent claims forced the

government to rethink its policy and
settle with some investors to avoid
further adverse awards.

Y: Chinh phd Y ban dau cam két gid FIT
¢6 djinh trd 20 nam cho dv an dién mét
troi (chwong trinh Conto Energia), ky
hop déng dam bao murc gig véi nha dau
tw. Nhung ndm 2014, Y ban hanh
“Spalma-Incentivi’ — luat cdt giam ~8%
tién hé tro con lai, buéc dw an dang vén
hanh phai chia sé khé khan ngén sach.
Doéng thai nay dan dén nhiéu vu kién cia
nha dau tw EU dudi hiép wéc ECT
(Energy Charter Treaty). Két qué ciing
phan héa: Vu Blusun v. lItaly (ICSID,
2016) xtr Y thdng, do hoi déng trong tai
cho rang nha dau tw khéng c6 quyén doi
hai bat bién chinh sach, mién la van dam
bao “mét mirc Ioi nhuan hop ly”
(reasonable return) nhw luat khung dé
ra. Tuy nhién, vu Greentech Energy v.
ltaly (SCC, 2018) lai xtr Y thua: hdi déng
trong tai xéc dinh viéc cét gidm 20 ndm
FIT dé vi pham ky vong chinh dang
clia nha dau tw, vi phép ludt Y (Conto
Energia) von duoc coi nhw cam két cu
thé dam bdo gia cé dinh nham thu hut
dau tw. Y bi bubéc béi thuwong cho nha
dau tw khodng 15 triéu EUR (bao gém
an phi). Céc vu kién néi tiép budc Y sau
do6 phai cédn nhéc lai chinh sach va dan
xép v6i mot sé nha dau tw dé trénh thém
phén quyét bat loi.



5. Projected scenarios for the FIT of the 173 wind- and solar-power projects
Duw kién kich ban doi voi gia FIT cua 173 dw an dién gio va dién madt troi
No. Scenario Likelihood Legal action Financial impact Legal risk for investors
STT Kich ban Kha nang Dong thai phap ly Hé qua tai chinh Rdi ro phap ly cho nha
xay ra dau tw

1. Maintain existing FIT Low No new legal instrument issued EVN continues to incur losses; None; only financial
(no retroactivity) Thép Khoéng ban hanh van ban méi projects remain secure pressure on EVN
Gitr nguyén gia FIT EVN tiép tuc I6; dw &n an toan Khéng c6; chi ap Iuc tai
(khdéng hoi to) chinh cho EVN

2. Cut FIT starting 2025; Medium EVN / MOIT issue a decision Revenue falls 20-35% Domestic PPA disputes
apply a generation- Trung binh | setting a maximum tariff from the | poanh thu giam 20-35% possible; low ISDS
price cap under the date of issuance probability
new tariff framework EVN/BCT ban hanh quyét dinh an Tranh chap PPA néi dia;
Cat FIT ter 2025, ap dinh gia tran khung gia phat dién kha néng xay ra ISDS
gia tran khung gia moi ttr ngay ky ban hanh thap
phat dién moi

3. Full retroactivity Low COD reset to construction Revenue drops 25-50% + claw- Very high ISDS risk;
(reclaim past FIT, Thap completion acceptance date; claw | back; project default risk potential compensation >
recalculate historic back the difference Doanh thu gidm 25-50% + truy USD 1 billion
tariffs) ‘ Diéu chinh COD vé ngay nghiém | thu; nguy co v& no' dw an Rdi ro ISDS rét cao, boi
Hoi t6 toan phan (thu thu hoan thanh xay duwng, truy thu thuong co thé > 1ty
hoi FIT tee truede dén chénh léch USD
nay, tinh lai gia dién
qua khte)

4. Maintain current Fairly high | Keep the interim price cap until 31 | Phase | revenue declines; Phase Low if the process is
provisional price until Kha cao | Dec 2026; thereafter auction tariffs | || depends on auction price transparent

2026, then move to
tariff auctions or long-
term power contracts

under the 2024 Electricity Law
Duy tri gia tran tam toi
31/12/2026, sau dé dau thau theo
Luét Dién luc 2024

Doanh thu giai doan | giam; giai
doan Il phu thuéc gia dau thau

RUi ro thdp néu quy trinh
minh bach




Gitr gia tam (hién
hanh) dén 2026, sau
d6 chuyén sang déu
thau gié dién hodc
hop déng ky han dién

5. Shift to voluntary Supplemen | Government / MOIT allow Revenue depends on customers; | Low; reduces EVN'’s FIT
DPPAT (could tary qualifying projects to cancel PPAs | subject to wheeling fees and payment burden
complement Bé tro with EVN and sell power directly market risk Thép; EVN gidm géanh
Scenarios 2 or 4) CP/BCT cho phép dw an dat mgt | Doanh thu tdy khach hang; chiu | nang thanh toén FIT
Chuyén sang DPPA sé tiéu chi nhét dinh dwoc hdy phi wheeling (phi ludn chuyén) va
tw nguyén (kha nang PPA v6i EVN va béan dién truc tiép | rdi ro thj truong
bé tro cho Kich ban 2
hoéc 4)

6. Conclusion
Két ludn

Retroactively cutting the FIT may yield short-term savings for EVN, but it carries heavy legal and reputational risks: potential international-arbitration
awards, higher financing costs, and weakened capacity to attract FDI and fund the green transition. The lowest-risk path is to honour the pledged
FIT or switch, under a transparent roadmap, to auctions or voluntary DPPAs, strictly respecting the non-retroactivity principle. That approach protects
the investment climate and safeguards Viet Nam’s long-term energy securlty

Viéc hoi tb gia FIT dem lai lgi ich ngan han cho EVN nhung dbi mét rdi ro phap ly va uy tin rat I6n: nguy co boi ‘thuong quoc té, gia tang chi phi von,
lam suy yéu muc tiéu thu huat FDI va chuyén déi xanh. Gii phap it rai ro nhét la duy tri gia FIT da cam két hodc chuyén déi sang co ché déu
thau/DPPA theo 16 trinh minh bach, tén trong nguyén tac bat hoi té, qua dé bdo vé méi trrong déu tw va an ninh néng luong dai han.
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